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“Tﬁis IS an appeal froﬁ a decision of the Secretary of Lébor
hol ding that Action, Inc. (Action) inproperly expended
Conpr ehensi ve Enpl oynment and Training Act (CETA) funds. Al though
CETA has been repealed, jurisdiction is conferred on this court by
29 U.S.C. 5§ 1591(e), which continues the grant of jurisdiction -
originally conferred by 29 U S.C. § 817(a) (repealed 1982).1 The
decision of the Secretary is entitled to substantial deference.
We may overturn his decision only if his factual determnations
are not supported by substantial evidence, 29 U S.C 5817(b);2
accord 5 U S.C. § 706, or the final decision is arbitrary and
capricious, an abuse of discretion or otherwise not in accordance

~—~with 1aw;. 5°U S C 5766.; BaLLLII[lLe Gas & -Elec. Co. v. Natural

Resources Defense Council, 462 U. S. 87, 97-98 (1983); Ctizens to

Preserve oOverton Park v. Volpe, 401 U S 402, 416 (1971). For the

1

CETA was initially enacted in 1973 as Pub.L. No. 93-203, 87
Stat. 839, and substantially amended in 1978 by pub.L. No. 95-524,
92 Stat. 1909. CETA was repealed in 1982, Pub.L. No. 97-300, 96
Stat. 1357, and replaced by the Job Training Partnership Act
(JTPA), 29 U.S.C. § 1501 et” seq. Under JTPA, 29 U S.C § 1591(e),
CETA as anended still applies to cases pending on the date of
enactment of JTPA (Cctober 13, 1982).

5

29 U.S.C. 5§ 817(b) states that "[tlhe findings of fact by the
Secretary, if supﬁorted by substantial evidence, shall be
concl usive, but the court, for good cause shown, nay, in whole or

in part, set aside the findings of the Secretary or remand the
case . . . to take further evidence, and the Secietary my

t hereupon nmake new or nodified findings of fact and may nodify the
previous action, and shall certify to the court the record of the
further proceedings."”
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redsons set 'forth bel ow, Wwe affirmthe Secretary's deci sion in
part and vacate and remand in part for further proceedings
consistent with this opinion.

The C eveland County Board of Conm ssioners, Ceveland
County, Okl ahoma (County), received CETA grants from the United

States Departnent of Labor (DOL) to conduct job training prograns.

-The County subcontract& with Action, an Ckl ahoma nonprofit

corporation, to operate the CETA prograns. On January 15, 1981,
the poL's OFfice of Inspector General issued a report of its audit
of ‘Action for -the period from Cctober |, 1978, through Decenber
31, 1979.. On the basis of the report, a DOL Grant Oficer.

disallowed a number of Action's costs as. inproper uses of CETA

funds and issued his Final Determination against the County for
t hese amounts. Action requested a hearing before an
administrative Law Judge (aLJ). After the hearing, the ALJ i ssued
a Decision and Order affirmng the Gant Oficer's disallowances.
The ALJ, however, ordered Action rather than the County to pay the -
amount of the disallowances.

Action filed an appeal with the Secretary and a petition for
Reconsideration with the ALJ. In these filings, Action raised new

chall enges to the disallowances it had contested at the hearing.

Since the Secretary did not modify or vacate the ALJ's Decision
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and ‘Oorder within thirty days, it becane the final deci sion of the -

Agency.3

Action tinely filed its Petition for Revieww th this court.?
Action asks this court to review the disallowance of costs® for
(1) office space rented-by Action froma local county industrial
authority and (2) job services provided for three participants.l6
"Action also contends.-the Secretary should have exercised his
discretion to waive repaynent of disallowed costs and requests
remand to the Secretary for this purpose, Finally, Action argues

liability should be inposed on the County rather than on Action

‘and requests'remand to the Secretary for determination of this

| ssue.
' I,
Bef ore we address the substantive questions Action raises,

we nust consider a procedural issue raised by the Secretary. The

Secretary argues that Action cannot raise issues in this court

3

20 CF.R s 676.91(f) states that "{tlhe decision of the
Admi nistrative Law Judge shall becone the final decision of the
Secretary unless the Secretary nodifies Or vacates the decision
within 30 days after it-is served.”

4

Action then withdrew its Petition for Reconsideration as
nmoot .

5

CETA regulations use the term "costs" to describe nonetary
outlays, such as rent payments, that laynmen generally refer to"as

expendi tures. For consistency, We will use the term "costs" in

this opi nion.
6

The ALJ's Decision and Order also disallowed the salﬂhy 8f
Action's Fiscal Oficer, Action appeals this disallowance. o -

not address this issue because the Secretary has conceded on
appeal and now allows this cost. Brief for-Respondent at 5.
-4

e e ————— T R ST NS




ARG S

o

th it did not raise in the hearing before the ALJ.' -We

di sagr ee.

Appel l ate courts ordinarily consider onlythose issues raised
bel ow. Quechan Indian Tribe . United States Dep't of Labor, 723

F.2d 733, 735, n. 3 (9th Gr. 1984); FRranklin—County Enploynent
and Training Admin. v. Donovan, 707 F.2d 41, 44-45 (24 Gr. 1983);

Inter-Tribal Council of Nevada v. United States Dep't of-Labor,

701 F.2d 770, 770-71 (9th Cir. 1983). Wen an admnistrative
agency is entrusted with responsibility for decision making, al
evidence and argunents relevant to the issues raised before that
agency should be presented to the agency to give it the

: opportdnity' to;bgrryvéut its responsibility—=Hormel v.—Helverina,
T Uus. 552, 556 (i941), To preserve issues for review by the
courts, Objections to agency proceedings should be nade while the
agency still has an opportunity for correction. United States v.
L.-A_ Tucker Truck lines, 344 U.S. 33, 37 (1952). This rule
prevents duplicative proceedings and unnecessary appeals. Id.

In this' case, Action did not raise its argunents for the
first time before this court; rather, Action raised them at the
adm nistrative level in its petition for Reconsideration and
appeal to the Secretary. The Secretary conceded at oral argunent

that the CETA regulations do not set forth a clear procedure for

appeal to the Secretary of an ALJ's decision. ~In the absence of

7

‘The Secretary raises this procedural challenge regarding the
~—*%ollowing i ssues: (1) whet her applied the wong regul ations
.n determning whether Action's rent paynents shoul d be all owed,
~{2) whether the Secretary should have considered waiving -
recoupnent, and (3) whether Action or the County should ultimtely
be liable for disallowed costs.
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cleaf provision regarding the procedure and timng for putting"
forth arguments, We nust decide whether raising the argunents at

this stage of the adm nistrative proceedings gave the DOL adequate
opportunity to correct any error. |t appears that under the CeTa
regul ations the DOL coul d have considered the issues presented in
Action's appeal and Petition for Reconsideration. The CETA

regul ations provide that the ALJ's decision is final only if the
Secretary does not act within thirty days. During this thirty-day

period, the Secretary has broad discretion to nodify or vacate the

ALJ's decision.

Despite the Secretary's concession that the CETA regulations
“do not prpvide a clear procedure for appeal’ of an ALJ's decision,”. . 7
"2 cont en‘ds, citing 20 CF.R s 676.88(£),° that Action c&not
rai se new argunments after the hearing before the ALJ. 20 CF.R 5
676.88(f) requires a conplainant to identify provisions in the
Gant Oficer's Final Determnation upon which a hearing before an
ALJ is requested. The regulation provides that provisions not
identified in the request for a hearing are considered resol ved

8

See note 3, supra.
9

20 CF. R §676.88(f) provides that "[wlithin 20 days ofof
receipt of the Gant Oficer's dismssal of the conplaint or
the Gant Oficer's final determ nation, any affected recipient .

. . .my request a hearing by filing a request for hearjng wth .the
Chief Adnié?strative Law Judge . . e reduest?’f 6P Hearing

shal | be acconpanied by a copy of the Gant Oficer's final
determnation ordismssal of the conplaint and shall specifically
state those provjsions of the determnation upon which a hearing

is requested. Those provisions of the determ nation not specified
for hearing, or the entire determ nation when no hearing has been

requested, shall be considered resolved and not subject to further
revi ew. "

-6h-
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ar ot subject to revi ew. The | anguage. of this j:e_gul.ation .
requiré; a claimnt to identify the disallowances he contests; it
does not require the claimant to set forth his legal argunents.
While this regulation precluded Action from contesting any
di sal  owances not specified in its request for a hearing before an
ALJ, it did not preclude Action fromraising new | egal arguments
concerning tinely contested disallowances in its appeal to the
Secretary and Petftion for Reconsideration

Action raised its argunents prior to DOL's 'final decision.
DOL therefore had an opportunity to consider them and to change

the decision of the ALJ. ‘Under these circunstances, we find that

Action has not waived these ~arg4u.me_nts1‘_'.q_
— | 1

The Secretary disallowed Action's rent paynents to the
O evel and County Industrial Authority as an inproper use of CETA
funds. Action alleges that the DOL applied the wong regulations
in determning whether the rent payments should be allowed.
CETA regul ations specify application of cost. principles to

determ ne whether agrant recipient's costs will be allowed.

10

Even where an issue was not raised at all before an agency,
courts will consider it on appeal if applicable statutes and
regul ati ons provide for independent consideration by the agencg of
i ssues not raised by a petitioner. Page yv. Donovan, 727 F.2d 866,
868 (9th Cir. 1984). The page case involved judicial review of an
adm ni strative decision under the Redwood National Park Expansion
Act. The petitioner raised on appeal to the court an issue not
rai sed before the Secretary. The court found that petitioner had
- not waived the argument because applicable regulations both
" _allowed petitioner to appeal from an adverse decision wthout.
'pecifying the error for which reversal was sought and directed
che Assistant Secretary, when hearing an appeal, to determ ne
whet her an error was nade regardless of whether the error was
alleged by the petitioner. .
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Di. _erent cost principles apply dependi ng on-whether the recipient
is a comercial or nonprofit organization, an educationa

institution, or a state or |ocal governnent.11

Whet her Action's
rent paynments should be allowed depends uponidentification of the
app' ropriate cost principles to be applied to Action.

Action contends that'it is a nonprofit organization.
Accordingly, Action argues that the cost principles for nonprofit
organi zations apply and the Secretary erred in applying the cost
principles for state and local governnents. Under the cost
principles for state and local governments, Action would not be
al l oned rental costs for space in a public building.12 41 CF R
§1-15.7 et seq. 'Under the gbét'prihciples ‘for monprofit

.ganizations, however, Action would be allowed such costs. 41

CFR §1-15.2 et seq. The Secretary applied the cost principles

for state and |ocal governments wi thout explaining wy they would

When courts review admnistrative agency decisions, they give

great deference to agency determinations. |In considering whether

11
The CETA regul ations incorporate government-w de cost ,
principles fromthe Public Contracts context. The governnent-w de
cost princiﬁles vary dependin%?upon the type of organi zation
receivin? the funds. 29 C.F.R '§ 98.12(a) provides that .
Federal funds granted under the Act nmay be expended only for
pur poses permtted under the provisions of 'Part 1-15 of Title 41
of the Code of Federal Regulations: 41 C.F.R 1-15.2 which applie
to commercial and nonProfit organi zations; 41 C E.R [-15. 3 which
applies to educational institutions; and 41 CF.R 1-15.7 h
applies to State and | ocal governnents

12

S
whi ¢

sase

In the hearing before the ALJ, it was disputed whether the
C evel and County Industrial Authority building is public or
private. The ALJ's decision that it is a public building is not
challenged in this appeal. g
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e Secretary's final decision is arbitrary and capricious™or an

abuse of discretion, the Secretary's decision will be upheld

unless he failed to consider all relevant factors and articulate a
rational connection between the facts found and the choice made.
Baltinore Gas & Elec. Co 462 U.S. at 105; Ctizens to Preserve
Overton Park, 401 U S. at 419-20; SeC v. Chenerv Corp., 332 US.
194, 196-97 (1947). Courts will not supply reasons where an

agency has failed to set forth the grounds for its action

Chenerv Corp., ,332 US. at 196-97. A though there may be grounds

for the application of either set of cos;;principles to Action,
this court cannot attribute to the Secretary appropriate reasons
for his decision. H's faffﬂhe_td‘givé reasons for applying the
cost principles for state and local governnents rather than the .
cost principles for nonprofit organizations renders his decision

- i

arbitrary and capricious. W -remand With instructions to the

7R L

Secretary to determne the appropriate cost principles to be

. . . _ 13
applied to Action and-to set forth reasons for his conclusion

(N
Action contests the Secretary's disallowance of costs for job
services provided for three participants.
A.
The Secretary disallowed Action's costs for participants

%% Brummett and Row and because they did not neet the incone

1 3

Under the cost principles for state and | ocal g?¥erﬂnents, a
recipient is entitled to a depreciation allowance. the
Secretary determnes that these cost principles apply to Action
Action should be granted any depreciation allowance anpunts it can
denonstrate. The Secretary concedes that Action should be allowed
these costs. Respondent's Br|%f at 19. -
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requ-irémeht and therefore were. ineligible' to participate in CETA .
prograns. CETA grantees are required to determine eligibility
pursuant to procedures set out in the CETA regulations. 20 C.F.R.
§ 676.75-3. The regulations provide for three checks of

participant eligibility. CETA grantees initially deternine
eligibility frominformation supplied on a participant's
application forms. This procedure is "self-certifying"; the
information provided by the applicant is accepted as true by the,
grantee. Next, within thirty days of enrolling an applicant, the
grantee nust review the application for conpleteness and accuracy
of the eligibility determnation. During this second check, the -
grantee ‘is not required to seek independent verification of
information in the application. Finally, on a quarterly basis,
the grantee nust verify a sanple of the applications of
participants enrolled during the quarter. It is only at this

stage that the regulations nandate documentation of information in
-the application. |

Action accepted Brummett‘and Rowl and as participants in the

County's CETA Summer Youth Enployment Program Action eval uated
their applications, determned they were eligible, and enrolled
themin the program Both applications were reviewed within

thirty days; the reviews confirned the participants' eligibility.
“Although Action performed a quarterly review as required by the
regul ations, neither Brummett's nor Row and's application was
included in the sanple selected for review. In the interest of
improving its procedures, Action later undertook a review simlar
to the quarterly review of all its applications. |t was during

-10-
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IS voluntary review tkiat’-’Action received documentation of family
income indicating that Brumrett and Rowl and were ineligible.
Rowl and was no longer in the program at that time. Action
termnated Brummett's participation and sent letters to both
fam |ies requesting repaynent.
The Secretary disallowed Action's costs for Brumrett and
Rowl and on the basis that they were ineligible to participate in
the youth enployment program Action concedes that these
participants were ineligible but clains that the costs should be
al  oned under 20 C.F.R. § 676.88(c), which gives Gant Oficers,
discretion'po all ow. sone costs that -normally would be disallowed.
A'Giént-dffiéef may gilow costs.associated with ineligible
’H;articipants when five factors are present:
(1) The activity was not fraudulent and the violation
did not take place with the know edge of the recipient
- or subrecipient; and

(2) |Immediate' action was taken to remove the ineligible
participant; and .

(3) Eigibility determ nation procedures, or other such
management systenms and nmechani sms required in these
regul ations,” were properly followed and nonitored; and

(4) Imediate action was taken to remedy the problem causing
the questioned activity or ineligibility; and

(5) The magnitude of questioned costs or activities is not
substanti al .

20' CAR. § 676.88(c).
The Grant Oficer assigned to Action's case stated that he was
unable to allow the costs for Brummett anh Row and because al
—~ five requisites had not been nmet. The ALJ affirned the Gant

Officer's ruling, stating that the record supports the G ant

Oficer's decision not to allow the costs because Action failed to

-11-
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_ollew'and nonitor eligibility' determ nation procedures. Nei t her -
the Gant Oficer nor the ALJ specified in what way the

eligibility procedures and determnations were inproperly followed
and nonitored,

As we have pointed out, courts give great deference to
agencies' factual deternminations. In this case, the only factual
finding regarding the applicability of 20 CF. R § 676.88(c) is
the conclusory statenent that the eligibility determnation -

procedures were not properly followed and nonitored. The DAL did

not specify which ‘procedures Action failed to follow, nor did it

point to any evidence in.the.record tO SUPPOH its conclusion. In

fact, it appears fromthe record that there jg ev1dence to support
the conclusion that all five requisites for allowng nornally .
di sal | owed costs are present. Action apparently conplied with the
procedures' required in the regulations; it undertook nore
extensive review on its own initiative to insure that participants
were eligible; when it identified ineligible participants, it
elimnated themfromits youth enploynment program and attenpted to
obtain repaynent; there was no fraud onAction's part; and the
anount of the costs in question is not substantial.

20 CF.R §676.88(c) seens to be-designed for the type of

situation presented here. Action went further than it was

required by law in attenpting to insure federal funds were spent

only on eligible individuals. Action's extra diligence uncovered -

the ineligible participants. The DOL's failure to exercise its

discretion to allow costs for these participants will only serve
to discourage this sort of extra diligence on the part of

_12_
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grantees. There may be considerations which would explain a
decision not to exercise discretion to allow these costs, or there
may be facts to support the conclusion that the eligibility
procedures and determ nations were not properly followed and
moni tored. The DOL, however, failed to detail such
consi derations, set forth any supporting facts, or explain its
decision. We remand with instructions to the Secretary to
consi der application of this regulation and to set forth reasons-
for his concl usion.

B.

Action accepted Hauck as a participant in a CETA program on
the basis that she was unemployed. According to .the DOL's audit
report, information in her application indicated that she did not
qual i fy as unenployed. DOL therefore disallowed costs for her
CETA participation. Action concedes that Hauck was ineligible as
unenpl oyed, but contends that she qualified for the program as an
under enpl oyed individual. A person is underenployed for CETA
purposes if she is a menber of a famly whose income in relation
to famly size does not exceed the poverty level and she is
working full-time orshe is working part-time and seeking full-
time work. 29 C.P.R. § 94.4(£££)(2).

The party requesting a hearing before an ALJ has the burden
"of establishing the facts entitling it to the requested relief.

20 C.F.R §676.90(b). Thus, Action had the burden of show ng
that Hauck was eligible as underenployed. The Secretary found
that Action did not establish that Hauck's famly income was bel ow

the poverty level as required in the regulations, and the record
-13-
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suﬁéorts this conclusion. W affirm the 'decision of the

Secretary.
I'V.

Action argues that CETA requires the Secretary to consider
whet her Action should be required to-repay the disallowed costs.
The Secretary has the discretion to waive repaynent of disallowed
costs based on equitable considerations. 29 U S.C § 816(d) (2);+%
see Quechén | ndi an Tribe, 723 F.2d at 736-37. The Secretary did

not ;;spond to Action's request that recoupnent of the disallowed
costs be waived.

Because waiver of recoupnent. iswithin the Secretary's
scretion', the Secretary need not address this jssue in every
case before him The Secretary is not required to respond'to
every frivolous or unsupported argument that he shoul d exercise
his discretion to waive repaynent of disallowed costs. In this
case, however, Action argued before the Secretary that costs for
Brummett and Rbmﬁandf whi ch normal |y woul d be disallowed, should
be allowed under 20 C.F.R § 676.88(c). This argunent also
presented substantial equitable considerations. Were such a
substantial argunent for exercise of discretion to waive repaynment
s made, the Secretary must respond setting forth the reasons for
his exercise or lack of exercise of discretion. See Mdor \Vehicle
Mrs. Ass'n v. State Farm Mit. Auto. Onso . , 463 U S 29, 48-49

14

29 U S.C. §816(d) (2) provides that the Secretary shoul d
order repaynent for violations 'of certain sections of the Act
"unless, in view of special circumstances as dempnstrated by the
recipient, the Secretary determ nes that requiring repaynent would

not serve the purposes of attaining conpliance with such
sections.'

-14~-
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(1983); see also_Baltinore Gas & Elec.co 462 U.S. at 105. We

remand with instructions to the Secretary to consider whether
recoupnent of the disallowed costs for participants Brumett and
Rowl and shoul d be waived onthe basis of equitable considerations.

Action's arguments regarding the disallowances for rent and
the costs for participant Hauck do not present simlar equitable
consi derations. The Secretary was not required to consider

wai vi ng recoupnent of the disallowed costs for ‘Hauck. Simlarly,_

-if the Secretary finds on remand that Action's rent paynents

shoul d be disallowed, he is not required to consider waiving

recoupnent of those payments on equitable grounds.

V.

Finally, Action argues that any costs ultinmately disallowed
shoul d be repaid by the County. The Decision and Oder of the ALJ
ordered Action, the subgrantee, to pay the, amount owing to DOL.
The Final Determ nation of the Gant O ficer, however, was
addressed to Joe Small, Executive Director, Ceveland County Board
of County Conmissioners. Action®asserts that a remand is
necessary to determ ne whether Action or the County shoul d be
responsi ble for repayment of the disallowed costs.

Under CETA, either or both entities may be held liable for
repayment of misspent funds. 29 U.S. C § 816(d) (1); Kentucky v.

Donovan, 704 F.2d 288 (6th Cr. 1983); Mlwaukee County v, United
States Dep't of Labor, 682 F.2d 609 (7th Cir. 1982). The language

of the ALJ's Decision and Order is anbiguous. It affirns the
Gant Oficer's Final Determination, which js addressed to

Cl evel and County, yet it orders Action to pay the disallowed

~-15-
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sts. We remand to the Secretary for clarification of the
allocation of liability.

AFFI RVED | N PART: VACATED AND REMANDED 1IN PART.
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